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INTRODUCTION 

The title of this project , Historical Factors Affecting American 
Education Processes . tells the reader nothing save that the contents 
somehow will deal with education in the United States. Thus, a more than 
perfunctory task falls to this introduction. Most simply, this study is an 
attempt to explain the application of the United States Constitution to public 
school students in the United States. The research goes far beyond the 
well-known cases, such as the Flag salute controversy and the Supreme 
Court decisions on prayer and Bible reading. JLl Moreover, many of the 
subjects considered have not been, or have rarely been, in court. 

The reasons for the lack of litigation are manifold. The principle 
one is that neither students nor teachers are aware of the constitutional 
implications of their actions. Another reason is that the cost of litigation 

t 

may make a lawsuit a prohibited avenue of redress. This fact brings up 
the ethical implication inherent in the study, i.e. should the school know- 
ingly violate a right of a student when the school knows the student will 
not bring a lawsuit. — ^ A third factor contributing to the dearth of 

* # On the other hand, the School Segregation Cases . 347 U. S. 483 
(1954), and their progeny are intentionally omitted. So much has been 
written on these problems that any comment made at this date would 
only be in the me-too class. 

2 

*One schoolman, when queried whether he had experienced any 
difficult problems of constitutional import, replied: "So far so good. 

Our minorities here have been tolerant. " 
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litigation is that parents and students fear retaliation by the school. And 

this fear is not always baseless as the following account given by one mid- 
western educator attests: 

In 1958 we expelled four students for skipping away 
from school and going on a week-long tour and getting 
married. We were sued by one parent and the court 
ordered that we re -admit one girl. The board of 
course had no choice but honor the order. They 
stipulated numerous conditions for the girl to meet, 

(she) being practically isolated from all other students. 

The girl then chose not to return to school. 

Again, a lawsuit may take too long, and the harm may become perma- 
nent (e.g. a boy forbidden to play football in his senior year will probably 
graduate before his case is decided by a court). Still other less recurring 
causes, such as compromise, account for the lack of lawsuits. Nevertheless, 

the fact remains that many of the constitutional issues in public education 
have not reached the courts. 

The non-litigated character of many of the problems considered herein 
adds to the importance of the study, for it may chart courses of action for 
the constitutionally conscious school man. The non-litigated character of the 

problems also forces a legal analysis into a search for analogous situations 

* 

in which there have been court decisions. Consequently, the reader will 
fmd a search of a pupil's locker compared to the search of a suspected 
felon's desk or safe deposit box. Or a principal's interrogation of a stu- 
dent compared to a fire marshal's investigation of a suspected arsonist. 

The author has attempted to minimize the chance of error inherent in anal- 
ysis by analogy. The reader's disagreements with the comparisons are 
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welcome. The author does want to note, however, that he is aware of the 
pitfalls of analogy, but cannot, save in an occasional footnote, digress to 
detail the similarities of compared situations. 1 

The procedure of the project warrants some comment. One thousand 1 

questionnaires were mailed to school districts in the fifty States. Close to 
400 responded and 350 were finally selected as the sample group. — ^ The 
purpose of the questionnaires was to ascertain how schools actually handled 
situations having constitutional implications . After identifying the various 
ways the situations were handled, the research began. As the research 
brought out issues not covered by the questions in the questionnaire, per- 
sonal interviews were made to fill the gaps in information as regards 
school practices. The results follow. i 



*The questionnaires were sent to randomly selected school dis- 
tricts. The questionnaires were just as randomly returned. Consequently, 
no effort will be made to represent that a certain percentage of school 
districts in the United States have this regulation or that regulation. The 
data is inadequate for that purpose. The principle thrust of the returned 
sampling is to isolate institutionalized regulations. In other words, if a 
regulation appeared in many replies, it may be safely cited as one ac- 
cepted way of dealing with a problem. 

A secondary, but important, function of the questionnaires was to 
sample the various approaches to single problems. Here again it can't 
be said that a certain small percentage of schools treat a problem uniquely; 
the data is not geared to this conclusion. On the other hand, it can be 
said how one or two school districts actually handled a certain situation. 
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CHAPTER I 

THE UNITED STATES CONSTITUTION AND THE SCHOOLS 
SOME PRELIMINARY CONSIDERATIONS 



Our greatest problem [in school administration! 
has been the imposition of the will of a few upon the 
vast majority through appeals to the courts , i.e. 

Supreme Court decisions. We have no difficulty with 
what is good for youth, only with that which we must 
impose on youth to their detriment. * 

[Name of school district withheld] 

The Fourteenth Amendment, the main source of Federal powers over 

State-person relationships, provides in part: 

No State shall deprive any person of life, liberty, or 
property, without due process of law, nor deny to any 
person within its jurisdiction the equal protection of 
the laws . 

The Amendment was passed to guarantee newly freed slaves some de- 
gree of fair treatment by the governments of the former Confederate States. 



All policy statements quoted in this report are actual statements of 
school officials throughout the country. 

1 .. 

The entire text of Section 1 of the Fourteenth Amendment is : 

Sec. 1. All persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State de- 
prive any person of life, liberty or property, without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 




'U _ . . ■' . ' 

* J \ - . " 

However, its sweeping language (there is noreference to Negro in the Amend- 
ment) made it a bulwark for all persons against acts of oppression or unfair- 
ness by State governments . -£-V 

* P 

Since the passage of the Amendments, hundreds of Supreme Court deci- 
sions have defined and redefined the constitutional implications of its terse 
phrases. Some of these refinements deserve discussion to show the relevancy 
between the Amendment and the schools. 

No State shall , . , 

t 

A State cannot act but through its agents , and its agents are every public 
official clothed in some wrapping of official authority. And if an official has 
this wrapping of authority he acts as the State even though he may surpass his 
authority, or even violate State law. — I Going no further,* * it is clear that 
every school employee, from janitor to superintendent, is a State agent within 
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'Not without some hesitation, however. The first case involving the 
Amendment contained the following statement by the Court : 

• - * t\' 

We doubt very much whether any action of a State not 
directed by way of discrimination against the Negroes 
as a class , or on account of their race , will ever .be 
held to 2 ome within the purview of this provision. It 
is so clearly a provision for that race and that emer- 
gency, that a strong case would be necessary for its • 
application to any other. 

Slaughter-House Cases , 

16 Wallace 36, 81, 21 L.Ed. 384, 410 (1873). 

This doubt did not survive the nineteenth century. 

3 • Screws v. U. S. , 325 U. S. 91 (1945). 
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